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Global situation

» Multilateralism under great strain

« Warfare - Hormuz...

« Human Rights/shrinking civic space
» Democracy....and non-democracies

 Sustainable development....but sustainable
developments goals 2015-30 will not be met
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» ansaman Absolute/non-derogable rights - e.g.

no extra-judicial executions, no slavery, no
torture, no enforced disappearance

e Ananinndrnala Rights which can be constrained/
derogable by national security, e.g. freedom
of expression, peaceful association and and
assembly
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» section 4. human dignity, rights, freedoms and
equality of persons

» Part 3: section 25: have rights even if not stated in
the Constitution but if against national security

» Section 26: limitations on rights not to conflict with

1) rule of law 2)proportionality 3) human dignity 4)
necessity
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Treaties to which Thailand is
party!®

» Covenant on Civil and Political Rights*
» Covenant on Economic, Social and Cultural Rights™

s Convention on the Elimination of All Forms of Racial
Discrimination™®

e Convention on the Elimination of All Forms of
Discrimination against Women*

* Convention on the Rights of the Child*
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Balance between rights and
national security

-
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Thai laws: per the UN Convention against Torture
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* 6. need for immediate inquiry re allegation
7. duty to prosecute, if not extradite
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CAT Committee Recommendations
2024(Dec)

9. definition: State party should also ensure that
its legislation clearly provides criminal liability
for any superior or commander who is, or should
be, aware that a subordinate is carrying out or
may carry out an act of torture but fails to take
appropriate action to prevent the act, and that
the law on amnesty and any legal exemptions to
accountability for State officials do not apply to
offences under the Act.
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» Re National Human Rights Commission:

» 13.consider restoring the mandate of the
Commission to file lawsuits and provide
opinions to the Constitutional Court and the
Administrative Court, including as they relate
to allegations of torture or ill-treatment.



» Monitoring of places of detention:

» 15.5tate party should: (a) Ensure that the
National Human Rights Commission of Thailand
is able to carry out independent, unhindered
and unannounced inspections and monitoring
visits to all places of deprivation of liberty



» 17. The State party should: (a) Ensure that all
complaints of torture or ill-treatment are
investigated in a prompt, effective and impartial
manner by an independent mechanism and that
there is no institutional or hierarchical relationship
between the mechanism’s investigators and the
suspected perpetrators of such acts;



» 18. (b) Despite section 87 of the Criminal
Procedure Code, which requires that detained
individuals be arraigned within 48 hours of
detention, there exist multiple legal
frameworks, inter alia, under the Martial Law
Act B.E. 2457 (1914), the Emergency Decree
on Public Administration in Emergency
Situations B.E. 2548 (2005) and the Narcotics
Prevention and Suppression Act B.E. 2519
(1976)
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» (d) Guarantee the right to consult with a
lawyer of a person’s own choosing or, if
needed, qualified, independent and free legal
aid, and guarantee the confidentiality of
private meetings, including prior to and during
interrogation;

» And family access



s (f) Close all unofficial places of detention ...

» Place: persons who may be detained in such
places, including persons suspected of national
security-related offences or who may be
detained for questioning under national
security legislation, under court supervision



» 21. ¢) Review its laws and practices
governing military discipline, including
under the Military Discipline Act,

* (d) Ensure the jurisdiction of civilian courts
over all cases related to offences under
the Prevention and Suppression of Torture
and Enforced Disappearance Act, including
all cases of torture, ill-treatment and
wrongful death involving military recruits.



Enforced disappearances

» 23. The State party should: (a) Ensure that the
definition of enforced disappearance in its
domestic legislation is fully in line with the
International Convention for the Protection of All
Persons from Enforced Disappearance... Note:
should cover situation where the official impliedly
denies knowing
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» 29. The State party should adopt measures to
ensure that all deaths in custody are
investigated in a prompt and impartial manner
by an independent body, including by means of
forensic examinations, with due regard to the
Minnesota Protocol on the Investigation of
Potentially Unlawful Death, and, where
appropriate, should prosecute those
responsible



* Detention: 31

 (b) Ensure that untried prisoners are kept
separate from convicted prisoners, as
recommended in the Nelson Mandela Rules;
(c) Ensure that the special needs of women
deprived of their liberty, including
pregnant and breastfeeding women, are
met, taking into account the Nelson
Mandela Rules and the Bangkok Rules;



» Immigration detention: Uyghurs and Rohingya:
33. The State party should: (a) Ensure that
administrative detention is applied only as a
last resort, when determined to be strictly
necessary and proportionate in the light of an
individual’s circumstances,
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» non-refoulement: VN Montagnard case where court
rejected claim

» 35. The State party should: (a) Ensure in law and in
practice that no one may be expelled, returned or
extradited to another State where there are
substantial grounds for believing that he or she
would be in danger of being subjected to torture



» 37. The State party should: (a) Ensure that its
domestic legislation relating to gender-based and
domestic violence conforms with international
standards and consider giving effect to the Act on
the Promotion of the Development and Protection of
the Family Institution as an initial step in this
regard;
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« V impunity: 44.section 14 of Order No.
3/2558 and section 9 of Order No. 13/2559
of the Head of the National Council for
Peace and Order, section 17 of the
Emergency Decree on Public Administration
in Emergency Situations, section 16 of the
Martial Law Act and sections 17, 28 and 30

of the Corrections Act B.E. 2560 (2017) (arts.
2,4, 12, 13 and 16).
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» 47:(b) Consider amending the Damages
for the Injured Persons and
Compensation and Expenses for the
Accused in Criminal Cases Act to ensure

that all victims of torture and ill-

treatment, including enforced

disappearance, are able to obtain
reparation, and extend or remove
deadlines for lodging compensation
claims;




*» Re 226/1 Criminal Procedure Code:;
confession

« 49, The State party should: (a) Revise
its legislation to ensure that under no
circumstances can any statements made
as a result of torture be invoked as
evidence, except against persons
accused of committing torture, as
evidence that the statement was made;
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Constitutional Court
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Case 19/2564: re section 49 of the
Constitution: 10 Nov 64.

» Re persons participating in various demands
concerning the monarchy

» Plaintiff took case to the Constitutional Court on
the basis of section 49 which allows direct access
where the prosecutor does not proceed in a case
concerning action to overturn constitutional
monarchy
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Constitutional Court: 10-
13/2564. 7 July 256
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2565 case: Emergency decree conflicts section
26 of Constitution ?










Court judgement: 8 v 1.

» Decree should be used sparingly e.g. for
national security

« Refer to Torture Convention and
Convention on Enforced
Disappearances: Thai law to apply those
Conventions

 Decree fails to comply with section
172(1) re conditions for decree and thus
no effect per section 173(3)



Computer crimes act in breach of Thai
Constitution ? Constitutional Court - 29
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